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DISCUSSION: The preference viga petition was initially approved by
the Director, Vermont Service Center. Subgeqguently, the
beneficiary applied for adiustment of status. On the basis of new
information received and on further review of the record, the
director determined that the petitioner was not eligible for the
benefit sought. Accordingly, the director properly served the
petiticner with a notice of his intention to revoke the approval of
the preference visa petition, and his reasong therefore. The
matter is now before the Agsgocilate Commissioner for Examinations on
appeal. The appeal will be dismisgsged.

The petitioner is a therapy & rehabilitation service company. Tt
geeks to employ the beneficiary as a physical therapist.
Accordingly, the petitioner has requested claggification of the
beneficlary as a skilled worker pursuant te section 203 {b) (3) (&) (1)
of the Immigration and Natiornality Act ({(the 2act), 8 U.§.C.
1153({k) (3) (A} (1) . The director approved the immigrant petition on
Cetober 23, 2000.

The director noted in the revocation that:

Your Form T140 showg 10 employees, and the IRS Form 1120
vou submitted shows $63,138 paid in salaries. Pleage
explain how vou can pay 10 people 550,000, on average,
based on this information.

Section 203(b) (3) (&) (1) of the Immigration and Naticnality Act (the
Act), 8 U.S.C. 1153(b) (3) (&) (1), provides for the granting of
preference classification to qualified immigrants who are capable,
&t the time of petitioning for clasgification under this paragraph,
of performing skilled labor (requiring at least two vears training
or experience), not of a temporary or seasonal nature, for which
gualified workexs are not available in the United States.

8 C.F.R. 204.5(g) (2) states in pertinent part:

Ability of prospective employer to pay wage. Any
petiticon filed by or for an employment-based immigrant
which requires an offer of employment must be accompanied
by evidence that the prospective United States emplover
has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the
pricrity date is establisghed and continuing until the
beneficiary obtaing lawful permanent residence. Evidence
of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial
gtatements.

Eligibility in this matter hinges on the petitioner’s ability to
pay the wage offered as of the petition’s priority date, which is
the date the request for labor certification was accepted for
processing by any office within the employment system of the
Department of Labor. Matter of Wing’'s Tea House, 18 I&N Deg. 158




(Act. Reg. Comm. 1877). Here, the petition’s priority date is
February 25, 2000. The beneficiary's salary as stated on the labor
certification is $50,000.00 per annum.

On appeal, counsel argues that:

[Beneficiary] should not suffer dire consequences for
which she ig not in anyway responsible. She has been
guietly and diligently performing her task as physical
therapist and as a foreign worker and has ckheved all laws
and ordinances of this country. She definitely 1s an
asset to the United 8tates of America.

The record contains copies of Form 1099-MISC and W-2 Wage and Tax
Statement whnich shows the beneficiary was paid $49,653.50 in 2000
and §21,471.36 1n 2001, Thege figures do not indicate that the
petitioner could pay a salary of 350,000 a year.

The petitiocner must show that it had the ability to pay the
proffered wage as of the priority date of the petition and
continuing until the beneficiary obtains lawful permanent resident
status. See 8 C.F.R. 204.5(g) (2}.

Therefore, the petitioner has not established its ability to Day
the proffered wage.

The burden of proof in these proceedings rests solely with the
petiticner. Section 2%1 of the Act, 8 U.S.C. 1261. The petlitioner
hag not met that burden.

CRDER: The appeal is dismissed.



